IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

MOUSA SHIHADEH,
Pl aintiff, : CIVIL ACTI ON
v, : No. 10-05674
SHIRLEY MOORE SMEAL, .

Def endant .

VEMORANDUM OF LAW

Joyner, J. May 5, 2011
Presently before the Court is Defendant Shirley Moore
Sneal’s Motion to Dism ss the Conplaint. (ECF No. 7.) For the
foll ow ng reasons, the Mdtion shall be granted.
l. BACKGROUND
On Cctober 10, 2010, Mousa Shi hadeh (“Plaintiff”) filed this
42 U.S.C. § 1983 action against Shirley More Sneal (“Defendant”)
in her official capacity as Acting Secretary of the Pennsylvania
Departnent of Corrections (“DOC’) for violations of Plaintiff’s
Ei ght h Amendnent rights. Plaintiff alleges that while he was
i ncarcerat ed under Defendant’s care, custody, and control,
Def endant was deliberately indifferent to his serious nedical
needs. Specifically, the conplaint alleges that after undergoing
several nedical exam nations Plaintiff was given restrictions to
protect his health. Anobng these restrictions were limtations on
the nature of work he could performwhile incarcerated.

Plaintiff clainms that he was ordered to performcertain work in



violation of his nedical restrictions, and that he suffered
injury as aresult. Plaintiff also brings a claimof negligence
agai nst Def endant under state common | aw based on the sane facts.

Presently before the court is Defendant’s notion to dism ss
pursuant to Federal Rules of Civil Procedure 12(b)(1) and
12(b)(6) for lack of subject matter jurisdiction and failure to
state a claim respectively. Defendant argues that El eventh
Amendnent sovereign imunity protects her fromsuit in this case
because she was sued in her official capacity as a state offici al
for nonetary danmages.
I'1. DI SCUSSI ON

Because the El eventh Anendnent acts as a jurisdictional bar,
a Rule 12(b)(1) notion is the proper vehicle to raise a defense

of sovereign inmunity. Blanciak v. Allegheny Ludlum Corp., 77

F.3d 690, 694 n.2 (3d Gr. 1996). The party asserting sovereign
immunity bears the burden of proving its applicability. 1d. at
694.

“[T] he El eventh Anendnent . . . has been interpreted to
render states —and, by extension, state agencies and departnents
and officials when the state is the real party in interest —
generally immune fromsuit by private parties in federal court.”

Pa. Fed' n of Sportsnen’'s dubs, Inc. v. Hess, 297 F.3d 310, 323

(3d Gr. 2002). El eventh Anendnent sovereign immnity therefore

bars danmages actions against a state in federal court, and this



bar extends to damages actions against state officials sued in

their official capacity.! Kentucky v. Graham 473 U S. 159, 169

(1985); Edelman v. Jordan, 415 U. S. 651, 663 (1974). The

protection of sovereign inmmunity can be abrogated by
Congr essi onal action or can be waived by the State. See Fla.

Prepai d Post secondary Educ. Expense Bd. v. Coll ege Sav. Bank, 527

U S 627, 637 (1999) (holding that Congress has the power under
the Fourteenth Amendnent to abrogate state sovereign inmunity

(citing Seminole Tribe of Fla. v. Florida, 517 U S. 44 (1996)));

Lavia v. Pennsylvania, 224 F.3d 190, 195 (3d G r. 2000) (noting

that a state may wai ve sovereign imunity). The Suprenme Court
has hel d, however, that 8 1983 does not abrogate a state’s

sovereign imunity. WII v. Mch. Dep’t of State Police, 491

US 58, 66 (1989); Quern v. Jordan, 440 U. S. 332, 345 (1979).

The Pennsyl vani a | egi slature has expressly declined to waive its

El eventh Amendnent imunity. Lavia, 224 F.3d at 195; see also 42

Pa. C.S. § 8521(b) (“Nothing contained in this subchapter shal
be construed to waive the immunity of the Commonweal th from suit
in Federal courts guaranteed by the El eventh Anendnent to the
Constitution of the United States.”).

In this case, Plaintiff’s conplaint appears to assert clains

agai nst Defendant only in her official capacity as the Acting

1 The El eventh Anendrment does not, however, preclude a suit against an
i ndi vidual state official for prospective injunctive relief. Blanciak, 77
F.3d at 697-98 (citing Ex parte Young, 209 U. S 123, 160 (1908)).
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Secretary of the DOC. Plaintiff confirnms this interpretation in
his response to Defendant’s notion to dismss. (See ECF No. 8 at
7 (“Defendant Sneal is Only Being Sued In Her Oficial
Capacity.”).) Plaintiff seeks nonetary damages only. (Conpl. at
2, ECF No. 1.) The DOC, an executive agency of the Comonwealth
of Pennsylvani a, shares the Comonweal th’s sovereign i nmunity.
See Lavia, 224 F.3d at 195 (“Because the Comonweal t h of
Pennsyl vani a’ s Departnent of Corrections is a part of the
executive departnent of the Commonwealth, it shares in the
Commonweal th’ s El eventh Anendnent imunity.” (citation omtted)).
Def endant, the Acting Secretary of the DOC being sued for danages

in her official capacity, shares the DOC's imunity. See G aham

473 U. S. at 169 (holding that the bar of El eventh Amendnent
sovereign imunity “remains in effect when state officials are
sued for damages in their official capacity”).

Further, state officials sued in their official capacities
are not “persons” for the purposes of 8 1983 because “a suit
against a state official is . . . . no different froma suit
against the State itself.” WII, 491 U S at 71. Therefore,

such officials are protected fromsuit in 8 1983 actions where

the plaintiff is suing for nonetary relief. See id.; Blanciak,

77 F.3d at 698 (“[Rlelief that essentially serves to conpensate a
party injured in the past by the action of a state official

is barred by the Eleventh Anendnent.”). Accordingly, we find



that Plaintiff’s 8 1983 clai magainst Defendant is barred by the
El eventh Amendnent. Because we are dismssing Plaintiff’s
federal claim we decline to exercise supplenental jurisdiction
over Plaintiff’s state | aw negligence claim See 28 U S.C
8 1367(c)(3) (authorizing a district court to decline to exercise
suppl enmental jurisdiction if “the district court has di sm ssed
all clains over which it has original jurisdiction”).

We note that Plaintiff has al so rai sed concerns about access
to information and the DOC s non-conpliance with requests for
i nformati on under the Freedomof Information Act. Plaintiff
appears to argue that the DOC s unwillingness to respond to
Plaintiff’s requests are responsible for the factual deficiencies
in Plaintiff’s conplaint. Such argunents are m sqgui ded.
Plaintiff brought clainms seeking nonetary damages agai nst
Def endant in her official capacity. 1In light of the protections
af forded by the El eventh Amendnent, no anount of discovery woul d
permt Plaintiff to nove forward with his conpl aint.

Moreover, even if Plaintiff had asserted a cl ai m agai nst
Def endant in her individual capacity, Plaintiff’s claimwould
fail as a matter of |aw because Plaintiff has not alleged that
Def endant was personally involved in the events that led to
Plaintiff’s injury. Section 1983 only supports clainms against a
government official if he or she “participated in violating the

plaintiff's rights, directed others to violate them or, as the



person in charge, had know edge of and acquiesced in his [or her]

subordi nates’ violations.” A Mex rel. J. MK Vv. Luzerne Cnty.

Juvenile Det. Cr., 372 F.3d 572, 586 (3d Gr. 2004). Section

1983 actions agai nst governnent officials cannot be based only on

the theory of respondeat superior. See Santiago v. WArm nster

Twp., 629 F.3d. 121, 134 n.10 (3d G r. 2010) (holding that
supervisor liability requires either nmaintenance of a policy,
practice, or customthat causes harm or participation in,
direction of, or acquiescence to subordinates’ violations (citing

A M, 845 F.2d at 586)); Rode v. Dellarciprete, 845 F.2d 1195,

1207 (3d Cir. 1988) (“A defendant in a civil rights action nust
have personal involvenent in the alleged wongs; liability cannot
be predicated solely on the operation of respondeat superior.”).

To the extent that Plaintiff is arguing that this Court
should permt discovery in order to give himaccess to
information with which he mght state a cogni zabl e cl ai m agai nst
Def endant in her individual capacity, we find that the recent

United States Suprene Court cases of Ashcroft v. Igbal, 129 S

Ct. 1937 (2009), and Bell Atlantic Corp. v. Twonbly, 550 U. S. 544

(2007), disallow such a practice by placing the burden of factual
sufficiency in pleadings on plaintiffs. See Igbal, 129 S. C. at
1949 (“A claimhas facial plausibility when the plaintiff pleads
factual content that allows the court to draw the reasonabl e

inference that the defendant is liable . . . .”) (internal



quotation marks omtted); see also id. at 1950 (“Rule 8 .

does not unl ock the doors of discovery for a plaintiff armed with
not hi ng nore than conclusions.”); Santiago, 629 F.3d at 134 n.10
(finding that despite possible “information asymmetry,” factual
insufficiency is fatal to complaints regardless of whether

discovery has occurred); Essex Ins. Co. v. Mles, No. 10-3598,

2010 U.S. Dist. LEXI S 128888, at *8-9 (E.D. Pa. Dec. 3, 2010)
(finding that “[t]he Supreme Court precludes the use of even

limted discovery to overcone a pleading insufficiency”).
I11. CONCLUSI ON

For the above-stated reasons, we will grant Defendant’s

Motion to Dismiss. An appropriate order foll ows.



I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

MOUSA SHIHADEH,
Plaintiff, ; ClVIL ACTI ON
V. ; No. 10-05674
SHIRLEY MOORE SMEAL,

Def endant .

ORDER
AND NOW this b5th day of My, 2011, upon consi deration of

Def endant Shirley Mbore Sneal’s Mdtion to Dismss the Conplaint
(ECF No. 7), and all documents submitted in support thereof and
in opposition thereto, and for the reasons set forth in the
accompanying memorandum, it is hereby ORDERED that Defendant’s
Motion is GRANTED and that Plaintiff’s federal claim is DISMISSED
and further that the Court declines to exercise jurisdiction over
Plaintiff’s remaining state law claim, which is DISMISSED without

prejudice.
BY THE COURT:

s/J. Curtis Joyner
J. CURTIS JOYNER, J.




